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EFTA SURVEILLANCE AUTHORITY DECISION 
 

OF 15 JULY 2005 
 

CONCERNING ALLEGED STATE AID TO THE FISHERIES SECTOR 
 
 

THE EFTA SURVEILLANCE AUTHORITY, 
 
Having regard to the Agreement on the European Economic Area1, in particular to the 
Articles 8, 20, 61 to 63, 108, 109 and Protocols 9 and 26 thereof, 
 
Having regard to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice2, in particular to Articles 5 and 24 thereof, 
 
Whereas: 
 
I. FACTS 
 
By letter of 18 September 2003 (Doc. No: 03-6940A) from the law firm 
PricewaterhouseCoopers DA, acting on behalf of the companies […], a complaint was 
lodged with the EFTA Surveillance Authority. The complainant requested the Authority to 
investigate the use of public funds by local authorities to finance the reopening of closed 
or bankrupt companies within the fisheries sector. 
 
The complainant alleged that aid was granted by the municipalities and counties in 
different ways, one of them by buying bankrupt undertakings and leasing them to 
interested companies on terms more favourable than those available in the market. 
According to the complainant, the municipalities granted operating aid to these companies 
contrary to the State aid rules of the EEA Agreement. The complainant described three 
concrete cases where it considered that competition could be distorted.  
 
The first case concerned the municipality of […] acquisition and planned lease of a fish 
processing plant. According to the complainant, he “did not know” whether the planned 

                                                 
1 Hereinafter the “EEA Agreement”. 
2 Hereinafter the “Surveillance and Court Agreement” 
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lease would be carried out under market conditions. In this respect, the complaint provided 
no factual information why this should not be the case.  
 
The second case concerned possible plans by the County of […] to establish an investment 
fund. With regard to this project, the complainant expressed his fear that the fund would, 
inter alia, be used to keep non-profitable undertakings going. Again, no specific reasons 
for this belief, were provided in the complaint.  
 
The third case concerned the municipality of […] which allegedly had funds available for 
investors interested in re-establishing activities in the municipality following the 
bankruptcy of […].  
 
Thus, none of the three cases specifically mentioned in the complaint related to alleged aid 
already granted, but to possible future actions, which in the complainant’s opinion might 
contain aid. Moreover, the complainant did not discuss in more detail what activities the 
allegedly potential benefiting undertakings more precisely were engaged in, nor did he 
provide any documentation with regard to the allegations that these undertaking might 
potentially receive aid. No further information on these three cases was submitted in 
subsequent correspondence with the complainant. 
 
As support for the illegality of the alleged aid measures, the complainant referred to 
Article 4(1) of Protocol 9 of the EEA Agreement and argued that it followed from the 
“Joint Declaration on the agreed interpretation of Article 4(1) and (2) of Protocol 9” that 
the applicable standard in this respect was “the legislation of the EU”. The complainant 
argued that there was a danger that undertakings from other EEA States were affected by 
the alleged aid. 
 
By letter of 29 October 2004, the Authority’s Competition and State Aid Directorate 
informed the complainant of its preliminary view that to the extent the companies 
produced or processed goods which fell outside the scope of application of the EEA 
Agreement, the Authority had no competence to assess any potential State aid involved. 
Furthermore, to the extent that these companies produce or process goods which fall 
within the scope of Protocol 9 to the EEA Agreement, it is the competence of the 
Contracting Parties, and not of the Authority, to assess any potential State aid involved. 
The Authority also provided the complainant with a copy of the Authority’s Decision No 
195/96/COL of 30 October 1996 concerning alleged State aid to the Norwegian salmon 
industry where the Authority closed the case due to lack of competence to assess State aid 
to the salmon industry. 
 
The complainant was informed that unless the Authority received any further comments 
within 20 working days from receipt of the Authority’s letter, the Competition and State 
Aid Directorate would propose closure of the case to College. This deadline was later 
extended to the 15 December 2004. 
 
By letter of 14 December 2004, the complainant submitted additional remarks. In the 
complainant’s opinion, Article 4(1) of Protocol 9 was meant to mirror the material state of 
law in the European Community concerning State aid. It was also alleged that “It is highly 
unlikely that EU has reduced as drastically as it did, the custom barriers against fish and 
fish-products from the EFTA-countries, if the Commission had not been convinced that 
EU state-aid discipline was enforced in the EFTA-countries.” 
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The complainant referred to the fact that the protocols of the EEA Agreement form an 
integral part of the EEA Agreement. The complainant made reference to Article 109(1) of 
the EEA Agreement that reads: “The fulfilment of the obligations under this Agreement 
shall be monitored by (…) the EFTA Surveillance Authority”. In the complainant’s 
opinion, the Authority is obliged to “police the whole area”, including the fisheries sector. 
Finally, the complainant also referred to the recent Case E-2/03 from the EFTA Court and 
quoted recital 31 which reads: “The Court holds that no provision of relevant law 
concerning its jurisdiction prevents it from interpreting Article 7 of Protocol 9. The 
arguments put forward by the Icelandic Government with respect to the Court’s 
jurisdiction are thus rejected.” 
  
According to the complainant, this was a clear invitation to the Authority to “change the 
presumption” that it did not have competence to deal with State aid to the fisheries sector. 
According to the complainant, “only if the provisions of the Treaty and its Protocols can 
be interpreted to exclude ESA as a controlling body, the court will accept it”. 
 
 
II. ASSESSMENT 
 
1.  Introduction 
 
The general surveillance responsibilities of the Authority are laid down in Articles 108 
and 109 of the EEA Agreement and Article 5 of the Surveillance and Court Agreement. In 
addition, the surveillance obligations are supplemented by specific rules in certain fields, 
including the field of State aid. The surveillance obligations in the field of State aid are set 
out in Article 62 of the EEA Agreement, Protocol 26 to the EEA Agreement and Article 
24 of the Surveillance and Court Agreement.  
 
The complaint mentions potential measures which could be applied specifically in support 
of the fisheries industry and measures of a horizontal nature which possible could be 
applied also to other industries. As concerns the latter category of possible aid measures, it 
is however clear from the information and allegations submitted, that the concerns 
expressed by the complainant relate only to the application of aid measures in support of 
the fisheries sector. Indeed, the complainant, representing five fish companies, expressly 
submits that the relevant State aid rules for assessing the complaint are found in Article 
4(1) of Protocol 9 of the EEA Agreement. That the complaint only concerns potential 
State aid to fish processing companies was confirmed in a telephone conversation with the 
complainant on 6 July 2005. 
 
The Authority’s competence both in relation to its powers under Articles 61 to 63 of the 
EEA Agreement and in relation to its competence under Articles 108 and 109 of the same 
Agreement combined with Article 31 of the Surveillance and Court Agreement, solely 
relates to measures that have been notified or already taken (but not necessarily been put 
into effect). The Authority’s role is not to investigate whether a possible future national 
action or passivity might be in conformity with the Agreement. Moreover, in relation to 
State aid, Protocol 3 of the Surveillance and Court Agreement obliges the EFTA States to 
notify measures falling within Article 61 of the EEA Agreement. As long as no decision 
has been taken to grant aid, the Authority must presume that the States will adhere to this 
obligation were they to introduce an aid measure in the future.  
 
In addition, the Authority’s obligation to open investigation as a consequence of a 
complaint only arises when that complaint contains documentation or other information 
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that gives the Authority reason to believe that unlawful aid has been granted. The mere 
fact that a complainant believes or “fears” that this is so without providing more specific 
reasons therefore does not constitute such documentation or information.  
 
Already for those two reasons, the Authority finds that there is no reason to open 
investigation procedures in the present case.  
 
    
2.  The application of the State aid provisions in Articles 61 to 63 of the EEA 
 Agreement  
 
For the State aid provisions in Articles 61 to 63 of the EEA Agreement to apply, the State 
aid must be granted to undertakings involved in the production of products which fall 
within the product coverage of the EEA Agreement. 
 
Article 8(3) of the EEA Agreement provides that 
 
"Unless otherwise specified, the provisions of this Agreement shall apply only to: 
(a) products falling within Chapters 25 to 97 of the Harmonized Commodity 

Description and Coding System, excluding the products listed in Protocol 2; 
(b) products specified in Protocol 3, subject to the specific arrangements set out in 

that Protocol." 
 
Article 8(3) of the EEA Agreement limits the material scope of application of the EEA 
Agreement to the above products, unless otherwise specified in the Agreement. Fish and 
fishery products, in so far as they do not fall under Chapters 25 to 97 of the Harmonized 
Commodity Description and Coding System (HS) or are specified in Protocol 3, fall 
outside the general scope of application of the EEA Agreement. 
 
The companies which allegedly might receive subsidies in the future are fish processing 
companies. The products produced by fish processing companies would normally fall 
under Chapters 03, 05, 15, 16 and 23 of the Harmonized Commodity Description and 
Coding System (HS) and are thus outside the product coverage of the EEA Agreement. 
Nor would the products be covered by Protocol 3. Hence, the complaint concerns alleged 
State aid to companies involved in the production of products which basically fall outside 
the product coverage of the EEA Agreement as defined in Article 8(3) of the EEA 
Agreement. The application to the fish processing industry of the provisions of the 
Agreement, including the State aid provisions in Chapter 2 of Part IV, is excluded, "unless 
otherwise specified". 
 
The question of whether specific provisions provide for the possibility that the provisions 
in Articles 61 to 63 of the EEA Agreement shall also apply to the fisheries sector should 
therefore be examined. 
 
Article 20 of the EEA Agreement states that provisions and arrangements that apply to 
fish and other marine products are set out in Protocol 9.  
 
Article 4 of Protocol 9 contains the following provisions on State aid and competition: 
 
“Article 4  
1.  Aid granted through State resources to the fisheries sector which distorts competition 
shall be abolished.  
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2.  Legislation relating to the market organisation in the fisheries sector shall be adjusted 
so as not to distort competition.  
3.  The Contracting Parties shall endeavour to ensure conditions of competition which 
will enable the other Contracting Parties to refrain from the application of anti-dumping 
measures and countervailing duties.” 
 
 
The wording of Article 4(1) of Protocol 9 does not suggest that the scope of Articles 61 to 
63 of the EEA Agreement is to be extended to State aid within the meaning of Article 4(1) 
of Protocol 9. On the contrary, the provision in Article 4 does not seem to introduce the 
same standard as the one found in Article 61(1) of the EEA Agreement. First, the latter 
provision not only covers aid that actually distorts competition but also aid which merely 
threatens to distort competition. Second, Article 4 does not contain a description of the aid 
measures that must be deemed to be compatible with that provision equal to that found in 
Article 61 (2 and 3). Third, “Joint Declaration on the agreed interpretation of Article 4(1) 
and (2) of Protocol 9”, annexed to the Final Act of the EEA Agreement, does not imply 
that the assessment thereof should be done directly on the basis of Article 61 (2 and 3) nor 
only on the basis of the corresponding provision in Article 92 (now Article 87) of the EC 
Treaty. 
 
These differences in themselves give a strong indication that Articles 61 to 63 of the 
Agreement cannot be deemed applicable to the fisheries sector by way of the combination 
of Article 20 of the Agreement combined with Article 4 of Protocol 9. This is especially 
so since the Contracting Parties have in general been quite explicit when wanting to let 
certain parts of the Agreement apply, notwithstanding Article 8(3), cf. e.g. Articles 21(4), 
23, second paragraph and 65 (1) and(2). 
 
That the application of Articles 61 to 63 of the EEA Agreement is not extended by 
Protocol 9 follows not only from a comparison of the different substantive rules but is 
corroborated by the provisions concerning the Authority’s competence:  
 
According to Protocol 26 to the EEA Agreement: 
 
"The EFTA Surveillance Authority shall, in an agreement between the EFTA States, be 
entrusted with equivalent powers and similar functions to those of the EC Commission, at 
the time of the signature of the Agreement, for the application of the competition rules 
applicable to State aid of the Treaty establishing the European Economic Community, 
enabling the EFTA Surveillance Authority to give effect to the principles expressed in 
Articles 1(2)(e), 49 and 61 to 63 of the Agreement. The EFTA Surveillance Authority shall 
also have such powers to give effect to the competition rules applicable to State aid 
relating to products falling under the Treaty establishing the European Coal and Steel 
Community as referred to in Protocol 14." 
 
According to Article 24 of the Surveillance and Court Agreement – the purpose of which 
is to give effect to the cited Protocol 26, among others: 
 
"The EFTA Surveillance Authority shall, in accordance with Articles 49, 61 to 64 and 109 
of, and Protocols 14, 26, 27, and Annexes XIII, section I(iv), and XV to, the EEA 
Agreement, as well as subject to the provisions contained in Protocol 3 to the present 
Agreement, give effect to the provisions of the EEA Agreement concerning State aid as 
well as ensure that those provisions are applied by the EFTA States." 
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Article 24 contains an enumeration of the provisions on State aid of the EEA Agreement, 
the application of which the EFTA Surveillance Authority is to ensure. The provision 
specifies not only the general provisions in Article 61, but also provisions related to 
specific fields, including Article 49 (transport sector) and Protocol 14 (ECSC steel 
industry). In contrast, as in Protocol 26, Protocol 9 is not mentioned.  
 
The Authority sees no reason to believe that Protocol 26 of the EEA Agreement and 
Article 24 of the Surveillance and Court Agreement were not meant to exhaustively 
enumerate the EFTA Surveillance Authority's powers in the field of State aid. Moreover, 
Protocol 9 does not itself confer on the Authority the competence to assess the EFTA 
States’ application of Article 4 of that protocol, nor of Article 61 with regard to products 
falling outside the Agreements general provision by virtue of Article 8 (3). Therefore, the 
conclusion must be drawn that the provisions of the EEA Agreement and of the 
Surveillance and Court Agreement, which define the scope of the Authority's competences 
in the field of State aid, do not confer upon it the powers to assess State aid under Protocol 
9. Indeed, as stated in the above mentioned “Joint Declaration on the agreed interpretation 
of Article 4(1) and (2) of Protocol 9”, “…  where reference is made to aid granted through 
State resources, any distortion of competition is to be assessed by the Contracting Parties 
…”. 
 
To sum up, Article 4 of Protocol 9 and the appertaining Joint Declaration have introduced 
a separate surveillance and dispute settlement system regarding State aid to the fisheries 
sector. This special system is different from the one found in Article 61 of the Agreement 
in several aspects. First, it is characterized by having different substantive rules than the 
ones found in Article 61 of the EEA Agreement. Second, it gives the Contracting Parties 
themselves – and not the Authority – the competence to asses whether there is a possible 
“distortion of competition” and whether that distortion is acceptable. Finally, it provides 
for alternative procedural means of supervision of its application and for resolving any 
disagreement thereover.3 In the opinion of the Authority, this separate system replaces – 
within its scope – the provisions on State aid in Articles 61 to 63 of the EEA Agreement. 
For all three reasons, the Authority concludes that it is not conferred competence to apply 
the rules of State aid in Articles 61 to 63 of the EEA Agreement to State aid within the 
meaning of Article 4(1) of Protocol 9 to the EEA Agreement. The provisions concerning 
State aid in Protocol 9 contain a lex specialis the supervision of which deviates from the 
normal State aid regime generally applied in the Agreement. 
 
3.  The general surveillance powers under Articles 108 and 109 of the EEA 

Agreement 
 
The question is hereafter if the Authority nevertheless has surveillance powers in relation 
to the State aid provisions in Article 4 of Protocol 9 under the provisions of its general 
surveillance powers in Articles 108 and 109 of the EEA Agreement. Read together with 
Article 2(a) of the EEA Agreement, those provisions oblige the EFTA States to establish 
an EFTA Surveillance Authority that, at the outset, should be competent to monitor the 
fulfillment of the main Agreement, its Protocols and Annexes as well as the acts referred 
to therein. 
 
According to Article 5(1) of the Surveillance and Court Agreement, read together with 
Article 1(a) of the same Agreement, the Authority is to ensure the fulfilment by the EFTA 

                                                 
3 For a more detailed reasoning on this point, reference is made to the Authority’s above mentioned decision 
of 30 October 1996, on page 7. 
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States of their obligations under the EEA Agreement, its Protocols and Annexes as well as 
the acts referred to therein. 
 
As already demonstrated above under point 2, the provisions regarding State aid in 
Articles 61 to 63 of the EEA Agreement are not applicable to the case at hand. However, 
as the complainant has pointed out in his additional remarks of 14 December 2004, this 
does not in itself necessarily imply that the Authority does not have powers to ensure that 
the obligations arising from Article 4 of Protocol 9 are fulfilled by the EFTA States. As a 
point of departure, the general surveillance obligations of the Authority also concern the 
fulfilment of the protocols of the Agreement. It is therefore a separate question whether 
those general surveillance powers extend to the provision concerning State aid in Article 4 
of Protocol 9. Pursuant to Article 119 EEA, the annexes and protocols to the EEA 
Agreement shall form “an integral part” of the Agreement. From the provisions referred to 
above, it can be assumed that the starting point is that Authority has surveillance powers 
under Article 5 of the Surveillance and Court Agreement to ensure that the EFTA States’ 
obligations resulting from the Protocols to the EEA Agreement are fulfilled. That being 
said, another result might, in one or more specific areas, follow from an interpretation of 
provisions of the Agreement relevant for the particular type of case, cf. the advisory 
opinion of the EFTA Court in Case E-2/03, Ásgeirsson [2003] EFTA Court Report, p. 
185, in paragraph 27. An assessment of the Authority’s powers must thus be assessed with 
regard to the relevant articles of Protocol 9 itself. Indeed, as stated in Article 5 of the 
Surveillance Agreement, the Authority’s surveillance tasks are to be carried out “in 
accordance with this Agreement”.  
 
The wording of Article 4(1) itself does not give any indication with regard to who should 
assess the compatibility of aid within the meaning of Article 4(1). However, if the 
Authority was intended to assess aid to the fisheries sector, it could be expected that 
Protocol 9 would contain procedures or guidelines for such a surveillance. Moreover, it 
should, once again, be underlined that the above mentioned Joint Declaration on the 
agreed interpretation of Article 4(1) and (2) of Protocol 9 to the EEA Agreement states 
that "any distortion of competition is to be assessed by the Contracting Parties".  
Similarly, the wording of Article 24 of the Surveillance and Court Agreement contradicts 
the idea that the Authority should have powers of surveillance over the EFTA States’ 
granting of aid within the meaning of Article 4(1) of Protocol 9. Similarly, no such 
indication can be found in Protocol 26 to the EEA Agreement. Moreover, as Article 4(3) 
builds on the premise that other EEA States may take countervailing duties in cases of 
violations of Article 4(1), it prescribes another legal remedy for the resolution of disputes 
concerning that provision than the one found in Articles 108 and 109 of the EEA 
Agreement. Article 4(3) assumes by itself that the normal surveillance provisions are not 
established. If the general surveillance system in the two-pillar structure had been 
established, there would be no room for anti-dumping measures and countervailing duties.  
 
On this basis, it is the opinion of the Authority that the provision in Article 4 of Protocol 9 
is regulated by a separate supervision and enforcement regime different from the one 
generally applicable to the Agreement, including the majority of the provisions found in 
Protocol 9. As already concluded above under point 2, this separate enforcement regime 
gives the Contracting Parties themselves – and not the Authority – the competence to 
assess whether there is a possible “distortion of competition” and whether that distortion is 
acceptable just as it provides for alternative procedural means of resolving any 
disagreement thereover. In the opinion of the Authority, this separate system replaces – 
within its scope – not only the provisions on State aid in Articles 61 to 63 of the EEA 
Agreement but also the provisions on general surveillance of the EEA Agreement in 
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Articles 108 and 109 of the EEA Agreement. The Authority accordingly does not have 
competence on the basis of these provisions to the extent that the subject-matter is covered 
by Article 4 of Protocol 9. 
 
This conclusion is not altered by the above mentioned advisory opinion of the EFTA 
Court in Case E-2/03, Ásgeirsson. That opinion dealt with the EFTA Court’s competence 
to interpret Article 7 of Protocol 9 and not the Authority’s surveillance competence with 
regard to State Aid within the meaning of Article 4(1) of Protocol 9. Moreover, it did not 
assess whether a special and alternative surveillance and dispute-settlement procedure has 
the effect of removing from the Authority the competence it normally has in relation to 
protocols of the Agreement. The Advisory Opinion, therefore, does, in the Authority’s 
opinion, not give any guidance on the Authority’s competence to assess State aid within 
the meaning of Article 4(1) of Protocol 9. 
 
On this background, the Authority concludes that its competence to general surveillance of 
the EEA Agreement and its protocols does not give the Authority competence to survey 
State aid within the meaning of Article 4(1) of Protocol 9 to the EEA Agreement. 
 
 
III. CONCLUSION 
 
The Authority it is not conferred competence to carry out surveillance on State aid within 
the scope of Article 4(1) of Protocol 9 to the EEA Agreement. In any case, the Authority 
does not have competence to investigate possible aid which the EFTA State concerned has 
neither notified nor yet granted. In addition, the Authority’s obligation to open 
investigation as a consequence of a complaint only arises when that complaint contains 
documentation or other information that gives the Authority reason to believe that 
unlawful aid has been granted. 
 
 
HAS ADOPTED THIS DECISION: 
 
1. The case initiated by the complaint lodged by the law firm 

PricewaterhouseCoopers DA’s, acting on behalf of the companies […] by letter of 
18 September 2003 (Doc. No: 03-6940A) concerning alleged state aid to fish 
processing companies in Norway is closed without action by the Authority, due to 
lack of competence to assess state aid to the fisheries sector. 

 
2. The complainant is to be informed by copy of the decision. 
 
 
 
Done at Brussels, 15 July 2005 
 
 
For the EFTA Surveillance Authority 
 
 
Einar M. Bull       Kurt Jäger 
Acting President      College Member 
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